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BEFORE THE STATE BOARD OF EQUALI ZATI ON ,
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal ofg

AMERI CAN | NSURANCE AGENCY, ;
a corporation

Appear ances:
For Appellant: Afred B. Weiler, Attorney, (by brief)

For Respondent: Chas. J. McColgan, Franchi se Tax Commissioner,
(by brief)

OP1l NI ON

This appeal is nade_Pursuant to Section 25 of the Bank and

Cor porati on Franchi se Tax Act éChapter 13,Statutesof1929,as

amended) from the action of the Franchi se Tax Commissioner upon

the protest of American Insurance Agency to his Eroposed asseis-
ment of additional tax in the amount of $874.63 forthetaxable

Years endi ng Decenber 31, 1937, and Decenber 31, 1938, based upon
he income of the conpany for the one year ended Decenber 31, 1937.
Upon consideration of the protest the Conm ssioner redeterm ned

the addtional tax to be $350.39.

_Appellant is a washin gon corBoration and qualified to do
business in California on March 10, 1936. The income year of 1937
I's the basis upon which the Conm ssioner has proposed to compute
the tax for the second taxable year, and for the tkird taxable.

ear pursuant to Section 13 of the Bank and Corporation Franchise
ax Act as anended by the Statutes of 1935, page 967, and by the
Statutes of 1937, page 2331.

During 1937 Appellant received a gross incone of $9 HR5.83
from feesearned in its financing operations within the State of
California. On its return, fromthat sumit deducted expenses
amounting to %7,987.16, showing a net income from California
sources of §1,598.57.  Included in the deductions was an item of
Interest anounting to 4,954.16. Although this interest was paid
by Appellant in California, its deduction was disallowed by the
Commissionerfor both the 1937 and 1938 taxable years because
Appel | ant had received in excess of the amount thereof, |ncome
from interest and divi dends which were not included in the neasure
of the tax._Relying upon Section 8(b) of the Bank and Corporation
Franchi se Tax Act as amended by the Statutes of 1937, page 2326,
theCommissioner urges that only ‘interest deductible was that paid
jn excess Of |ntFreﬁt and dividends received and not included wth-
In the neasure of the tax. The 1937 amendnents effecting changes
in the conputation of taxes inposed by the Bank and Corporation
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Franchi se Tax Act were inapplicable for taxable years commencing
prior to January 1, 1938 gtatutes of 1937, page 2349).). The
amendnent to Section 8(b5en}%fted a chan%ﬁ in the co utatlﬁn
of taxes, and accordingly, did not apply wth reference to the
taxabl e year of 1937.

Prior to the 1937 anendnent, Section 8 (Statutes of 1935,
page 962) read, in part as follows:

"FF cgnputing 'net incone' the follow ng deductions shall be
allowed: . . .

n(b) ALl interest paid or accrued during the income Year on
I ndebt edness of the taxpayer."

_ No reason has; been advanced why the interest was not deduct -
ible for the taxable year 1937 under the above Provision. Ve are
of the opinion that such interest deductions should have been'
al lowed in conputing the net inconme for the taxable Year 1937.

Section 8 as amended in 1937 read, in part,

"In conputing 'net incone' the follow ng deductions shall be
al | owed:

"(b) Al interest paid or accrued during the income Year on

I ndebt edness of the taxpayer to the extent in excess of inconme
of the taxpayer from interest and dividends, (other than

di vi dends deducti bl e under the provisions of subdivision (h)
of this section and other than dividends from corporations,
fifty per cent or nore of the outstanding stock of which is
owned by the taxpayer) which is not included in the measure

of the tax inposed by this act.”

, It is not denied that pel lant received interest and dividend

I ncone, which were not included in the measure of tax, in excess

of interest paid. Appellant contends that under a proper inter-

pretation of this Section the deduction of this interest expense

Is not prohibited and that if it were prohibited, the provision
wouldbe unconstitutional for the reason that it would tax extra-

territorial incone and would result in double taxation and woul d

discrimnate wthout |ogical reason against foreign corporations

havi ng incone outside of the State of California. The |anguage

of Section 8(b)is clear and in our OP'”'O” It does not permt

the deduction of the interest itemof 4,954,16 in conmputing the

tax for the taxable year-1938. itis Respondent's position that

under the 16th Anendnent, Congress nay_tax the gross'incone of

EPrPorat|ons and whether or not deductions may be taken are matters

egi slative grace. %$m1€blonlql lce Co. v. Aklvering, 292 U.S.

435. 'He also contends Tha I'Cl'e XLLL, Section Il ofthe State

Constitution is at least as broad as the 16th Anendment to the

Federal Constitution.  That section provides, in part,

"Income taxes may be assessed to and collected from.
corporations , ..doing business in this State..in such
cases and amounts, and in such manner, as shall be
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prescribed by law.t

_ Respondent al so contends that t[ﬂere LS o unfair dlsc”]m na-
tion against foreign corporations at the lrmtation on tne
deduction for interest paid is only on those gorporations whi ch
received inconme frominterest and diyidends nét included within
the measure of the tax, that sueh corporations are in an advanta-

%ﬁ?lﬁ/ position and are in a-special class and may be taxed differ-

_ It is unnecessary to consider whether Section 8(b) as amfnded
in 1937 is unconstitutional. This Board has stated on severa
occasions that the question of constitutionality is one of such
gravity that decisions on it should be left to the courts.

Vortox Manufacturing Conpany, Board of Equalization
August 4, 1930

Universal Pictures Corp., Board of FEqualization
August 4, 1930

Union Q1 Co. of California, Board of Equalization
January 19, 1931

Dougl as Aircraft Co. Inc., Board of Equalization
November 20, 1930

Petrol eum Rectifying Co. of California, Board of FEqualization
-- Apri T 20, 1932

California National Bank of Sacranento, Board of Equalization
April 20, 1952

ORDER

_Pursuant to the views expressed in the opinion of the Board
on file in these proceedings, and good cause appearing therefor,

| T |I'S HEREBY ORDERED, ADJUDGED, AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Conmissioner, upon the protest
of Anerican I'nsurancé Agency in redetermning the additional tax
to be $350,39 for the taxable years ended December 31, and
Decenber 31, 1938, pursuant to Chapter 13 Statutes of 19Z29’as
amended, be and the same is hereby modified as fol | ows: Said
Conmi ssioner is hereby directed to allow the interest deduction of
wb,954.16 in conputing the tax for the taxable year 1937. *n al |
ot her respects the action of said Conm ssioner s hereby affirned.

Done at Los Angeles, California, this 18th day of June, 1943
by the State Board of fqualization. ’

R. E. Collins, Chairman
Geo. R Reilly, Menber
J. H. wuinn, Menber

Wn G Bonel1i, Member

ATTEST:  Dixwell L. Pierce, Secretary



